people who have no voice.”

Baribeau stresses that the de-
cision to picket a doctor’s home is
not taken lightly, and that picket-
ing is not easy on the people
involved: “Your convictions must
be very strong to walk in front of
somebody’s home holding a picket
sign.” However, because of the
conviction of his members, he
says, the pickets will continue to
appear, at least for the foreseeable
future, in London and around the
country.

The national leaders of the
Campaign Life Coalition officially
endorsed home picketing as a tac-
tic at their Winnipeg convention
in 1991. Plans are already in place
to expand the picketing to the
homes of other London doctors;
Baribeau says most Canadian cit-
ies will witness similar action in
the future.

From a legal standpoint, doc-
tors can do little to stop home
picketing. As long as pickets re-
main on public property, such as
sidewalks and streets, and do not

Bombing of Toronto abortion clinic

become a nuisance, police and the
courts are powerless. Doctors in
Cambridge and Calgary have won
limited injunctions against pick-
ets, but Fellows said they were
expensive to obtain and largely
ineffective because they dealt only
with specific details of the protest.
Consequently, placards in Cam-
bridge cannot bear the word
“kill”’; however, “murder,” “de-
stroy” and “slaughter” are still
legal.

The difficulty for the victims
is that home picketing falls be-
tween the boundaries of two cher-
ished rights: the right of free
speech and the right to own and
enjoy property. Neil Sargent, a
professor of law at Carleton Uni-
versity in Ottawa, says this makes
it difficult, if not impossible, to
legislate effectively. “The question
facing legislators,” he says, “is
when does the right to expression
impinge on the right of privacy
and enjoyment of one’s proper-
ty?”

Laws to deal with specific

raises stakes in bitter debate

Gordon Bagley

he abortion clinic that Dr.
I Henry Morgentaler operat-
ed on Harbord Street in
Toronto was an electronic fortress
bristling with hidden cameras,
burglary shock sensors and mo-
tion detectors, but the security
measures were of little use last
May 18.

At about 3:23 on that Mon-
day morning, a security camera
filmed two shadowy characters
approaching the clinic’s back
door. The visitors, heavily dis-
guised, used a drill to bore

Gordon Bagley is a Toronto-based freelance
writer.
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through the door lock. They
poured gasoline into the clinic, let
it aerosolize, and then used a
Roman candle to ignite the fumes.
In the resulting explosion the en-
tire front wall of the two-storey
structure shuddered, buckling
building supports and flinging
glass, bricks and other debris into
the street. Fortunately, no one was
injured — the street was deserted.
Witnesses reported seeing a man
and woman run down an alley,

jump into a grey compact car and

speed away.

Six months later, Toronto po-
lice seem no closer to finding the
terrorists. “It appears the police

aspects of picketing, such as re-
stricting the use of certain words,
could be enacted, he says, but a
blanket law that would with-
stand the inevitable court chal-
lenges is a very elusive magic
pill.

All of this leaves the Fellows
family in the same boat they have
been in since January. The pickets
resolutely maintain their daily
marches and the family members,
equally determined, go about their
lives, ignoring the theatrics.

Fellows believes this is the
only way to deal with this kind of
harassment. It takes strong con-
victions, he says, as well as a
supportive family and the tenacity
to go the distance, and not all
physicians are lucky enough to
have all three.

He remains confident that he
is doing the right thing. “I think
women are sick and tired of being
second-class citizens,” he con-
cludes. “A majority of them want
choice and they will vote accor-
dingly.”m

have almost closed their investiga-
tion,” says Morgentaler. “They
had a number of leads that appar-
ently went nowhere, and at this
point I'm not very hopeful that
the perpetrators will be found.”
That’s not the only impasse
stemming from the incident. In
the wake of the explosion, the
Ontario government pledged to
spend $420 000 to beef up securi-
ty at the province’s abortion facil-
ities, and there is now a debate on
how that money will be spent. The
delay in spending it stems in part
from a fundamental disagreement
between the Ontario Attorney
General’s (AG) Office and the in-
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terest groups associated with On-
tario’s four free-standing abortion
clinics, all located in Toronto.

In essence, the interest groups
want the AG to place a public
injunction on all free-standing
abortion clinics, a move that
would effectively prohibit pro-life
forces from approaching and ha-
rassing people using the facilities.
Anyone ignoring the injunction
would be subject to arrest.

For its part, the AG’s Office

Canapress photos

1530 CAN MED ASSOC J 1992; 147 (10)

The Morgentaler clinic in Toronto, after the blast

has been attempting to convince
the interest groups to use at least
some of the $420 000 to set up an
operation in which the clinics,
and presumably their patients,
would use monitoring and surveil-
lance  techniques to gather evi-
dence against pro-life activists,
thus providing government law-
yers with the evidence they need
to get a private or public injunc-
tion in the courts.

While the interest groups con-

tinue to reject the idea that they
should gather information that
might protect them from their
pro-life adversaries, the AG’s Of-
fice continues to point out that a
public injunction covering all
abortion facilities is much tougher
to obtain than a private injunc-
tion. It also says that a drawerful
of evidence would be needed to
convince a judge that an injunc-
tion would not infringe on antia-
bortionists’ civil right to free ex-
pression.

Underlying the legal bickering
is the apparent lack of any orga-
nized attempt by government to
track the incidence of violence
and harassment involving Canadi-
an abortion clinics and their staff
and patients. Indeed, while Ontar-
io officials have been quietly gath-
ering information since the May
bombing, no central authority in
Canada seems to know how often
and where hospital-based or pri-
vate abortion clinics' have become
the focus of antiabortion fanatics.

In fact, anyone trying to get
any idea about the scope of the
problem facing Canada’s 12 pri-
vate abortion clinics has to phone
the National Abortion Federation
(NAF) in Washington, DC; even
then, the Canadian statistics are
buried among US data. Since
1977 the NAF, which represents
about 300 private abortion clinics,
has kept records of reported inci-
dents of violence and disruptions
against abortion providers. An
NAF spokesperson, who request-
ed anonymity, says recorded acts
against North American clinics
have increased dramatically dur-
ing the past 3 years. This followed
a lull after the last peak, in 1984,
when there were 18 cases involv-
ing bombings or arson. (From
1977 to 1983 there had been only
eight cases.)

In North America in 1987
and 1988, there were no bombings
and only 4 cases of abortion-relat-
ed arson each year. In 1991, the
NAF recorded 9 cases of arson;
this year it has recorded 1 bomb-
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ing (at the Morgentaler clinic), 10
cases of arson, 8 cases of attempt-
ed bombing/arson, 10 clinic inva-
sions, in which people enter a
clinic and attempt to take it over
by locking themselves to equip-
ment, 5 cases of assault and bat-
tery, 2 death threats and 62 cases
of vandalism.

Like many in the pro-choice
camp, the NAF believes that the
upsurge of political activity be-
tween 1987 and 1990 by pro-life
factions such as Operation Res-
cue, Rescue America and the Pro-
Life Action Network has created
an atmosphere that encourages
“lone-wolf” radicals to cross the
line from legal to criminal acts of
protest.

That is debatable — pro-life
groups steadfastly condemn acts
of violence when interviewed by
the media — but the suspicion
among pro-choice groups exists.
“Maybe [the bombing] was an
isolated incident, but you never
know,” says Morgentaler. “I do
think it’s a public relations disas-
ter for the antiabortion peo-
ple....

“And even if it was a ‘lone-
wolf’ act, it’s also from the rad-
ical fringe of the pro-life move-
ment. The Toronto clinic was the
target of picketing and demonstra-
tions for years prior to the private
injunction I got in 1989. These
people hated the clinic.”

The Toronto bombing dis-
rupted, but did not shut down,
Morgentaler’s practice. “We were
in business again 2 days after the
blast,” he says, “when Dr. [Rob-
ert] Scott [of Toronto’s Scott Clin-
ic] offered us his facilities. We’ve
worked from there ever since on
weekends and evenings, although
we continue to seek new perma-
nent quarters.”

In moving to the Scott Clinic,
Morgentaler took with him the
1989 private injunction that bars

antiabortionists from approaching

within 170 m of his clinic. The
injunction, which allows no plac-
ards, contact with patients, or
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other disturbances or acts of tres-
pass, is a template that the AG’s
Office wants all free-standing
abortion clinics to seek.

For Morgentaler, and for
other pro-choice advocates and
groups, that’s not enough. “To
date, we’ve had two meetings with
the AG’s Office to persuade them
to take out a public injunction,
but so far they’re dragging their
feet on the issue. Even now, my
clinic has to pay for the legal
expenses involved with transfer-
ring the injunction from one place
to another — that cost was sup-
posed to be recouped through ap-
plication to the $420 000 set aside
last May. I hope that will hap-
pen.”

Also in question are reports
that some of that money would be
allocated to rebuilding the Mor-
gentaler clinic. “We heard that
funds would be made available
right after the incident, and we’re
still hoping,” says Morgentaler.
“Government is sympathetic, but
we’ve received no firm promises.”

And the search for a new
building has not been easy, he
adds. “We’re having difficulty
finding a property because people
believe it will be the target of
further violence.” [In October,
Morgentaler announced that he
had obtained new quarters — Ed.]

Morgentaler operates clinics
in St. John’s, Halifax, Montreal,
Toronto, Winnipeg and Edmon-
ton; the Toronto clinic is the only
one that has been successfully at-
tacked. That fact may be signifi-
cant, given the latest data from
Statistics Canada. They show that
while most abortions are still per-
formed in hospitals, there’s a
trend, particularly in Ontario, to-
ward the use of private clinics. In
fact, 2 days after the bombing
Morgentaler declared that the
Harbord Street clinic had been
destroyed because of its national
symbolic status as the first free-
standing abortion clinic in Ontar-
io.

There may be more to the

issue than symbolism, however.
Last March, Statistics Canada re-
leased data that, for the first time,
clearly showed that Canada is fol-
lowing other Western nations in a
trend toward having abortions
performed in private clinics in-
stead of hospitals.

The finding is significant be-
cause of the shortage of private
clinics in Canada, which has only
12 free-standing abortion clinics
— Morgentaler operates half of
them — plus another 12 govern-
ment-funded community health
centres (all in Quebec) that per-
form abortions.

Yet, of more than 94 000
legal abortions done in Canada
during 1990, 21 443 (22.8%) took
place in private clinics; almost
half of those, 10 200, took place in
Ontario’s four private clinics, all
located in Toronto.

And of those 10200 abor-
tions, 49.2%, or 5022 procedures,
took place at the Morgentaler site
on Harbord Street. In addition,
data confirmed by a Morgentaler
employee show that while the
number of hospital-performed
abortions in Ontario declined
slightly, to 31224 in 1990 from
31 644 in 1989, during the same
period the Morgentaler clinic ex-
perienced a 7% increase in the
number of procedures performed;
in 1991, it experienced a 13%
increase.

Moreover, in June 1991 the
Ontario government announced
that all abortions performed in
the province would be covered by
the Ontario Health Insurance
Plan. Unlike other provinces,
where women continue to pay be-
tween $200 and $400 to have
abortions performed at a private
clinic, all abortions in Ontario are
funded by taxpayers at an average
cost of $500 each.

Catherine Brown, senior con-
sultant with the Women’s Health
Bureau, a branch of the Ontario
Ministry of Health, says the min-
istry will be addressing the shift to
private abortion clinics in a task
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force report aimed at improving
access to abortion services.

Brown says the report, which
may not be made public, will not
necessarily suggest that abortion
services be expanded. It will pro-
pose that they be made more ac-
cessible by:

® expanding prevention and
education programs in order to
reduce the number of unwanted
pregnancies;

® establishing networks that
will provide better information
for women seeking counselling or
abortion, particularly on how to
find doctors who will grant refer-
rals to abortion facilities;

® improving the information
kits on the laws governing abor-
tion and its funding.

Brown says the ministry will
also be working with the medical
profession to improve both the
training and the number of physi-

cians who perform abortions. The
shortage of doctors is a continuing
problem, particularly in light of
the harassment of physicians by
antiabortion forces.

Although the number of abor-
tions performed in Ontario has
remained constant in recent years,
Brown says there has been a geo-
graphic shift in where they are
provided. For instance, doctors at
hospitals in the Kitchener-Water-
loo-Cambridge area performed no
more than 20 abortions in 1992; 2
years ago they did 500 or more. In
fact, with data showing that the
province’s abortions are now con-
centrated in Toronto and shifting
to private clinics, many Toronto
hospitals are seeing decreasing de-
mand for the service.

“We don’t know why, but we
suspect it has to do with hospital
red tape and the number of visits
women are required to make be-

fore the procedure is done,” says
Brown. “We’ll be asking hospitals
if the actual demand is down or if
they are capping the number they
perform due to hospital costing —
we need to understand that to
plan for future services.”
Morgentaler says the reason
for the shift to clinics is obvious.
“The private clinics are simply
more user friendly — women
don’t have to come to hospital
four times to get an abortion, as
occurred in one recent case. The
woman had to take an ultrasound,
then make a second visit for a
consultation with a counsellor,
which was followed by a third
visit for insertion of Laminaria.
By the fourth visit, 24 hours later,
she finally got the abortion, but
only after a sleepless night and
many cramps — it was like having
two abortions instead of one.
“Because many Ontario hos-
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pitals still use Laminaria and gen-
eral anesthetic, which private clin-
ics don’t use, the latter can pro-
vide the service with less discom-
fort and quicker recovery times.
That’s why women come to us.”
Be that as it may, the clinics
are no better than the hospitals at
shielding women from the pickets
and slogans of the pro-life advo-
cates who continue to besiege hos-
pitals, doctors’ homes (see previ-
ous article) and two of Toronto’s
three remaining free-standing
abortion clinics. While the Scott
Clinic has inherited the injunctive
umbrella of Morgentaler’s 170-m
“no-go” zone, the two other clin-
ics continue to face harassment.
The AG’s Office spent the
summer monitoring patterns of
harassment at hospitals, clinics
and providers’ homes, and Attor-
ney General Howard Hampton
must soon decide if a public in-
junction protecting all abortion
clinics is proper and feasible. If it
is not, what should be done to
provide legal and financial re-
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Morgentaler in front of Toronto ciinic after May explosion

sources to abortion facilities that
are seeking private restraining or-
ders?

Rosemary Hnatiuk, a spo-
kesperson for the AG’s Office,
says a decision might be made
soon. To date, user groups contin-
ue to press for a public injunction
that would ban antiabortionists
from the area surrounding abor-
tion facilities; Hnatiuk says they
still refuse to become involved in
monitoring or surveillance activi-
ties. For its part, the ministry
continues to lean toward provid-
ing assistance to those seeking pri-
vate injunctions.

“We’ll talk to them again on
the subject of surveillance,” she
adds. “Obviously, to get an in-
junction you need evidence, so the
private clinics will still have to
bring facts to the AG’s Office. In
reality, the standard of proof is
more strict for the AG’s Office
when it seeks a public injunc-
tion, hence we would need much
more information than is requi-
red to have a private injunc-

tion granted by the court.”

As a result, adds Hnatiuk,
providers are mistaken if they
plan to avoid being drawn into
monitoring and surveillance tac-
tics by simply sitting back until a
public injunction is granted.

“To date, we’ve been working
on getting evidence together,” she
says. “Counsel in the ministry are
calling on the hospitals and clinics
for as much documented informa-
tion as possible, specific instances
of individual harassment have
been investigated and affidavits
have been sworn. We are assem-
bling what we need to build a
case. ‘
“When we talk to the stake-
holders, we’ll show them the op-
tions and their chances of getting
a private versus a public injunc-
tion. We expect they’ll still want
the public injunction, they’ve
been very clear on that. If that
holds true, the AG’s Office will
have to decide if it has enough
evidence to proceed. If not, more
discussions will be required.”’m

CAN MED ASSOC J 1992; 147 (10) 1533



